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Charter School Building Ownership Guidance

BACKGROUND:  The Capital Construction Assistance Board may only provide financial assistance to an applicant that owns or will have the right to own the public school facility.  § 22-43.7-109(1)(a), C.R.S. 

ISSUE:  Whether a charter school that formed a separate third-party building corporation to hold title to a public school facility can meet the ownership requirement of 22-43.7-109(1)(a), C.R.S.?

SHORT ANSWER:  Generally, the charter school owns the facility when each of the four factors below are squarely met:

Factor 1:  The building corporation was formed for the sole purpose of holding title to the property and holds title to the property;
Factor 2:  The charter school directly controls at least a majority of appointments to the governing board of the building corporation;
Factor 3:  The corporate purposes of the building corporation are restricted so that the building corporation cannot interfere with the charter school’s full use and enjoyment of the facility; and 

Factor 4:  Upon dissolution of the building corporation, its assets revert to the charter school or its authorizer.
 For more information see the legal analysis that follows.

LEGAL ANALYSIS:

The Capital Construction Assistance Board “may only provide financial assistance for a capital construction project for a public school facility that the applicant owns or will have the right to own in the future under the terms of a lease-purchase agreement …” § 22-43.7-109(1)(a), C.R.S. The BEST Act provides several explicit rules for providing financial assistance to charter school applicants, see id. at (3) & (9)(c), but does not address the question of ownership in the event the applicant uses a third-party building corporation to hold title to the public school facility.

The policy is to treat public school facilities owned by charter school building corporations as owned by the charter school applicant, when doing so is consistent with related statutes endorsing such an approach and sufficient indicia of ownership are present. E.g., § 22-30.5-403(3), C.R.S. (“‘Charter school’ means a charter school as described in section 22-30.5-104, and also includes a nonprofit corporation exempt from taxation under section 501(c)(3) of the federal ‘Internal Revenue Code of 1986’, as amended, that owns a facility used for occupancy by pupils enrolled or to be enrolled in a charter school on behalf of a charter school and that was created for the sole purpose of holding title to such facility.”).

To ensure that the building corporation was created for the sole purpose of holding title to the public school facility, the Capital Construction Assistance Division reviews the articles of incorporation and by-laws of the building corporation and (when necessary) the articles and by-laws of the school and the current or proposed lease agreement between the two entities. Cf. Hinsdale Cty. Bd. of Equalization v. HDH P’ship, 438 P.3d 742, 749 (Colo. 2019) (recognizing that “significant incidents of ownership” may be more controlling than “formal legal title” in determining legal ownership); Black's Law Dictionary(11th ed. 2019) (defining an “owner” as one “who has the right to possess, use, and convey something; a person in whom one or more interests are vested.”). The Division’s review is holistic, paying particular attention to the four factors articulated above.
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